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Pursuant to notice, a formal hearing was held in this case
on Septenber 23 through 25, 2003, in Mam, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Admi ni strative Hearings.
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STATEMENT OF THE | SSUES

This is a license discipline case in which Petitioner seeks
to take disciplinary action agai nst Respondent, a |icensed

medi cal doctor, on the basis of alleged violations of paragraphs



(j), (m, (t), and (x) of Section 458.331(1), Florida Statutes.
The alleged violations are set forth in two admnistrative
conpl aints, both of which were docketed as a single case when
they were referred to the Division of Administrative Hearings.?®

PRELI M NARY STATEMENT

The all eged violations of paragraphs (j) and (x) are based
on all egations that Respondent engaged in acts of sexual
m sconduct with each of four patients on whom he had perforned
pl astic surgery procedures. The alleged violations of
paragraphs (n) and (t) are based on allegations that Respondent
failed to keep a post anesthesia record tracking the recovery of
each of the sanme four patients.

The violations alleged in the adm nistrative conplaints
wer e di sputed by Respondent, and he requested an evidentiary
hearing. In due course, the case was forwarded to the Division
of Administrative Hearings where it was initially docketed as
DOAH Case No. 00-2551. DOAH Case No. 00-2551 was subsequently
closed in anticipation of a settlenent. Settlenent negotiations
failed and the matter was referred back to DOAH on May 22, 2003,
wth a request that DOAH Case No. 00-2551 be re-opened. By
order dated May 27, 2003, DOAH Case No. 00-2551 was re-opened
under a new case nunber, 03-1954PL. The newly re-opened case

was schedul ed for final hearing on Septenber 23-25, 2003.



At the hearing on Septenber 23-25, 2003, the parties
offered six joint exhibits, all of which were received in
evidence.? Petitioner offered three exhibits, which were
received in evidence.® Petitioner also presented the testinony
of three wtnesses; Patient ER, Patient S.C., and Carnen
LeClair (a friend who drove one of the patients home after
surgery).

Respondent testified on his own behal f and al so call ed
three additional wtnesses: Steven Roadruck (a private
i nvestigator); Ronald Sanson, M D. (an anesthesiol ogist); and
Arthur Handal, MD. (a plastic and reconstructive surgeon).
Respondent al so offered el even exhibits that were received in
evi dence. *

Further, during the course of the final hearing both
parties made requests for official recognition of specified
docunents, which requests were granted.

During the course of the final hearing the parties also
presented argunents on several notions, including the follow ng:
Petitioner’s Motion in Limne to Preclude the Testinony of
Phillip Haber, Ph.D. (the notion to preclude Haber's testinony
was granted), Respondent’s Mdttion in Limne to Exclude the
Testinmony of Petitioner’s Al eged Expert Wtness Dr. Scott A.
Greenberg at Final Hearing (the notion to exclude G eenberg' s

testi nony was deni ed), and Respondent’s Mdtion for Parti al



Di smissal of Petitioner’s Adm nistrative Conplaint on the
Doctrine of Issue Preclusion. The essence of the relief sought
inthis last-nentioned notion was granted in substantial part,
al t hough not in the precise ternms sought by the notion. Certain
findings of fact made in a prior case® involving the sane parties
as the parties in this case were deened to be binding on the
parties to this case, and Petitioner in this case was precluded
fromattenpting to relitigate those previously established
facts.

The transcript of the final hearing was filed with the
Di vision on Decenber 8, 2003. The parties were allowed twenty
days fromthe date of the filing of the transcript to file their
proposed reconmended orders. The due date for the parties
proposal s was Decenber 29, 2003. Both parties filed tinely
Proposed Reconmmended Orders containing proposed Findings of Fact
and Concl usions of Law. The post-hearing subm ssions of the
parties have been carefully considered during the preparation of
t hi s Recomrended Order

FI NDI NGS OF FACT

1. Respondent, Robert H Hunsaker, MD., is now, and was
at all material tinmes, |licensed as a physician in the State of
Fl orida, having been issued |Iicense nunber ME0O051546.
Respondent, a board certified plastic surgeon, was enpl oyed by

the Premere Center for Cosnetic Surgery ("Premere Center") in



Coconut G ove, Florida, when the surgeries that led to the
matters at issue in this proceedi ng were perforned.

2. Al acts of alleged sexual m sconduct at issue in this
proceeding are alleged to have occurred in the recovery room at
the Premere Center follow ng surgery by Respondent. The
recovery roomat the Premere Center is a small area with walls
on three sides and a curtained entrance. Just outside the
curtained portion of the recovery roomthere is a |large
reclining chair. There are two beds in the recovery room The
bed against the left wall can be tilted up or down, and both
patients ER and S.C. were placed in the bed on the left side
of the roomw th their heads toward the rear wall and their feet
toward the curtained entrance. This bed has railings, which are
raised at all tines when a patient is in the bed to prevent the
patient fromfalling out. The recovery roomis adjacent to the
operating room To benefit the patient, the recovery roomis
kept dimy lit.

3. People frequently wal ked through the area just beyond
the curtained portion of the recovery room Any of 8 or 10
Prem ere Center enpl oyees woul d have occasion to wal k t hrough
this area at one tine or another. Furthernore, the only ingress
and egress to the operating roomand recovery roomwas through
the door located in the area just beyond the curtained recovery

room



4. \Wen a patient at the Prem ere Center was transferred
fromthe operating roomto the recovery area, the patient
routinely was placed in the mddle of the bed, with the bedrai
up to prevent the patient fromfalling out of the bed. Any
patient at the Premere Center routinely had an I.V. line in his
or her left armor hand, with a pulse oxinmeter clipped to a
finger on the left hand. |If the pulse oxineter clip were to
becone detached fromthe patient’s finger, an alarm woul d sound.
The pul se oxi nmeter nonitors heart rhythmw th an audi bl e “beep”
sound, and nonitors oxygen saturation with a steady tone that
lowers in frequency if oxygen saturation drops. Thus, if the
surgeon is in the roomimedi ately adjacent to the recovery
area, the surgeon can be aware of the status of the pul se and
t he oxygen saturation of a patient in the curtained recovery
ar ea.

5. During, as well as imediately followi ng, all of the
surgical procedures that led to the matters at issue in this
proceedi ng, Respondent was wearing surgical garb, including
scrub pants that did not have a fly. The scrub pants he wore
were fastened at the waist by a drawstring, which consisted of a
pi ece of non-elastic stout cord or lace, simlar to a very long
shoel ace. It was Respondent's practice then (and still) to tie
the drawstring in the sane type of bow as is typically used to

ti e shoel aces.



6. At all tines pertinent to the issues in this case,
Respondent tried to be one of the | ast people the patient saw
bef ore goi ng under anesthesia and one of the first people the
pati ent saw upon waking up. He did this in an effort to provide
each patient wwth a sense of reassurance and to rel ax the
patient. At the tines pertinent to this proceedi ng, Respondent
enpl oyed a post-operative practice of establishing physical
contact with a patient while the patient was regaining
consci ousness follow ng surgery. This practice was applied to
both nmale and fenale patients. This contact usually consisted
of holding the patient's hand or touching the patient's arm or
shoul der. The purpose of the contact was to reassure and rel ax
the patient. As part of this routine, Respondent would speak to
the patient in soft and reassuring tones, asking the patient how
he or she felt and telling the patient that the surgery was
successful .°

7. Both patients EER and S.C. were adm nistered general
endotracheal anesthesia. Anong the anesthetic agents
admnistered to ER and S.C. were: Brevital, Fentanyl, Forane,
| napsine (also called Droperidol), and Nitrous Oxide. In
addition, both EER and S.C. were pre-nedi cated with a drug
bel onging to the benzodi azepine class — Valium in the case of

E.R, and Versed (also called Mdazolam, in the case of S.C



8. Experts for both Petitioner and Respondent agree that
t he purpose of anesthesia is to alter the sensory perception of
the patient so that noxious stimuli will not be processed, and
the patient will not renenber the surgical event. Sone
anesthetic agents are strong ammesi cs, nmeaning that they cause
the patient to not renmenber the noxious stinmuli for a tine
follow ng adm nistration. Oher anesthetic agents are
anal gesic, altering the patient’s sensation to noxious stinuli.

9. Versed is a strong ammesic, as is Valium Both Versed
and Valiumare in the sane class of drugs known as
benzodi azepi nes. Benzodi azepi nes can cause post-operative
hal | uci nati ons, and dream ng during energence fromthe effect of
t he drug.

10. Nitrous Oxide, Forane, and Fentanyl all change the
patient’s perception of touch. |napsine provides a state of
nment al detachnment. | napsine can cause post-operative
hal | uci nations, as is stated in the drug package insert. The
effects of all of these drugs can be enhanced when they are
taken in conbination. These anesthetic agents can contribute to
a confabul ati on, and cause an environnent ripe for confusion.

11. The anesthesia used on these patients greatly altered
their ability to perceive sensory input, including touch.” Wile

in the recovery roomfollowi ng their respective surgeries, both



E.R and S.C. were on the verge of unconsciousness, could not
stay awake, and coul d not judge tine.8

12. Although it was Respondent's practice to nonitor his
patients post-surgery by listening to the equi pnent and visually
checking on the patient “at least two tines,” this nonitoring
was supplenental to the nonitoring activities of the Premere
Center enpl oyees whose prinmary job was to nonitor the patients’
recovery and meke the recovery roomnotations on the patients’
charts. Respondent often did this type of supplenental patient
nmoni toring while making notes in nedical charts or dictating
operative reports at a work area in the roomimedi ately outside
the curtained portion of the recovery area. Wile doing these
ot her tasks, he could also be aware of any significant change in
t he sounds made by the nonitoring equi pnent. The Premere
Center enployees primarily responsible for recovery room
nmoni toring and notations were the Certified Registered Nurse
Anest hetist ("CRNA") and the “circulator.”

13. In May of 1996, Patient EER, a female patient who was
43 years old at that time, met with Dr. Hunsaker to discuss
pl astic surgery to nodify the shape of her nose. Following this
consultation, E.R consented to rhinoplasty surgery, and after a
pre-operative workup, E.R presented to the Premere Center
early in the norning on May 21, 1996. E.R net with

Dr. Hunsaker, and was then prepped for surgery. E. R was pre-



nmedi cated with intravenous Valium (2.5 ng) and taken to the
operating room where she was adm ni stered general anesthesi a.
Dr. Hunsaker perforned the surgery w thout incident and Patient
E.R was then noved to the recovery room There was a lady in
the bed next to her in the recovery room

14. In the recovery room Patient E.R awoke briefly from
t he anesthesia and called out for Suzanne DeR beaux. No one
answered her call and E.R then fell asleep again.

15. When Patient E.R awoke again, she recalled being very
frightened because she could not see. Dr. Hunsaker was standing
at her bed, on the left side, and hol ding her left hand.

Patient E.R asked why she could not see and if she had | ost her
eyesight. Dr. Hunsaker told her not to be scared and that she
coul d not see because she had ice packs on her eyes.

16. The ice packs bl ocked Patient EER’'s vision directly
in front of her face. However, she was able to | ook underneath
t he pack and see her feet and the wall to the right of her bed.
She was not able to see to her left without turning her head to
the left. She did not turn her head to the left while
Respondent was in the recovery room

17. Al though Patient E.R could not see Dr. Hunsaker, she
could hear his voice. He asked her how she was feeling and if
she could feel what was in her hand. Dr. Hunsaker pressed her

hand around his fingers and she answered that she coul d feel

10



what was in her hand. Dr. Hunsaker then asked Patient E. R what
was in her hand and she answered, “Those are your fingers.”

18. \When Patient E.R awoke again, Dr. Hunsaker was still
present at her bedside and had his hand underneath her |eft
hand. Patient E.R still had ice packs on her eyes, but was
able to hear nenbers of the Prem ere staff wal king and tal ki ng.

19. Respondent held her hand and she believes he was
trying to get her to squeeze sonething with her hand. Patient
E.R was frightened and did not say anything at the tine.
Patient EER was afraid to turn her head to the left to | ook at
Respondent . °

20. After Dr. Hunsaker left Patient EER in the recovery
roomarea, a nurse canme into the roomand hel ped Patient E.R
out of the bed and into a wheelchair. At that time, Patient
E.R’'s friend, Carnen LeC air, was at the surgery center to pick
up Patient EER and drive her to her nother's home. M. Ledair
hel ped Patient E.R to get dressed.

21. Eventually, E. R sat up, was put into a wheel chair,
and, assisted by a nurse and by Carnen LeClair, wal ked to
Ms. LeClair’s car. M. LeCair then drove Patient EER to the
honme of E.R 's nother.

22. At sone tinme while she was in the bed in the recovery
room Patient E.R began to think that perhaps Respondent m ght

have placed his penis in her hand or m ght have placed her hand
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on his penis. During the tine she was in the recovery room and
shortly after she left the recovery room Patient E.R was not
certai n whet her the sexual m sconduct she believed m ght have
occurred had in fact occurred or was instead sonething she had
dreamed or hallucinated.!® Mre than a year later, Patient E.R
still could not be certain whether her recollection of sexual
m sconduct by Respondent was a recollection of an event that
actual ly happened, or was a recollection of a dreamor a
hal l ucination. Mre than a year after the her surgery by
Respondent, when Patient E.R discussed the matter with Valerie
McAllister for the first tinme, Patient EER was nore inclined to
bel i eve that she had been hallucinating, rather than to believe
that the mi sconduct had actually taken place. ™

23. In May of 1997, Patient E.R returned to the Prenm ere
Center for sone additional plastic surgery on her nose. Until
that time, Patient EER had not told anyone at the Prem ere
Center anything about any all eged sexual m sconduct by
Respondent. In May of 1997 when she presented to the Preniere
Center for the second surgery, Patient E.R nade a request to
the Premere Center’s CRNA, Valerie MAllister, that she not
recei ve the sane anesthesia as the previous year. She told
Ms. McAllister that the reason for this request was because the
last tinme, in ER s own words, "I believe | was hallucinating

that the doctor had put his penis in ny hand.” M. MAlIlister
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told Patient E.R that she should discuss the matter with
Suzanne DeRi beaux. Suzanne DeRi beaux was an enpl oyee of

Prem ere Center who had testified agai nst Respondent in the 1997
hearing. About a week later, Patient E.R discussed her
concerns about the 1996 surgery with DeRi beaux. At that tine,
Ms. DeRi beaux informed E.R that there were several other wonen
(perhaps as many as six) that, in Ms. DeRi beaux's words,
Respondent “had done this to.” M. DeRi beaux handed E.R a

busi ness card for AHCA investigator, Susan DeCerce. E. R net
the investigator at the State Attorney’s O fice (“SAO) on

June 4, 1997, where E.R’'s statenent was taken by DeCerce.
Patient E.R was informed by both DeCerce and by personnel from
the SAO that there were other wonen nmeking the sane all egations
agai nst Dr. Hunsaker. In her statenment to DeCerce, Patient E R
told DeCerce she thought she was squeezing a “pressure gauge”
and not Dr. Hunsaker’s penis.

24. Patient S.C. is a female who was 19 years old when she
went to the Permiere Cinic seeking plastic surgery services.
After initial and pre-operative consultations with Dr. Hunsaker
Patient S.C. presented on May 7, 1996, at the Prem ere Center
for bilateral breast augnentation. The patient's nother and
boyfriend took her to the Prem ere Center on the norning of the

surgery.
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25. Patient S.C. was duly prepped, pre-nedicated with
Versed, and taken to the operating room where she was
adm ni stered general anesthesia, consisting of the sane
anesthetic agents that were admnistered to EER  Surgery was
perfornmed w thout incident by Dr. Hunsaker and Patient S.C was
then noved to the recovery room

26. Wiile in the recovery room Patient S.C. woke up and
fell asleep again at |east three tines that she renenbers. On
at least two of those tines when she woke up in the recovery
room her nother was standi ng beside her bed. On at |east one
of the occasions when she woke up in the recovery room
Respondent was standi ng beside her bed.'* Patient S.C. recalls
that shortly after she woke up she heard Respondent aski ng how
she felt and asking if she was O K. Patient S.C. also recalls
that at sone point in her recovery room experience, Respondent
hel d her hand.

27. Consistent with his usual practice, Respondent held
S.C.'s hand as she was energing from anesthesia in the recovery
room and asked how she was feeling. Respondent never held
Patient S.C 's hand against his penis, nor did he place Patient
S.C."s hand inside his surgical scrub pants.

28. At sone tine while she was in the bed in the recovery
room Patient S.C. began to think that perhaps Respondent m ght

have held her hand and then m ght have placed her hand on his
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penis. During the tine she was in the recovery room and during
the period shortly after she left the recovery room Patient
S.C. was not certain whether the sexual m sconduct she believed
m ght have occurred had in fact occurred, or was instead
sonmet hi ng she had dreamed or hal | uci nated. 3

29. Wen she woke up the last tinme, Patient S.C. recalls
that her nother was at S.C.'s bedside. S.C.'s nother assisted
her in getting dressed, and S.C.'s nother and boyfriend took
S.C. hone. S.C did not say anything to her nother about any
al | eged sexual m sconduct by Respondent until many nonths |ater,
following a tel evision newscast about Respondent. S.C did
menti on sonet hing vague to her boyfriend as he was carrying her
to the car in the Premere Center parking lot, which was to the
effect that, "I thought sonething had happened in the room"

30. Well over a year after her surgery, Patient S.C. saw a
tel evi si on newscast on Channel 10 in which it was stated that a
nunber of other wonmen had cone forward with all egations that
Respondent had mani pul ated their hands onto his penis during
their recovery from anesthesia. The newscast al so stated that
anyone el se who had been through a simlar experience shoul d
cone forward. Patient S.C. contacted the news station. The
newscaster took Patient S.C 's nane and tel ephone nunber, and
shortly thereafter AHCA field investigator Susan DeCerce

contacted S.C.
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31. Respondent enphatically denied that he engaged in
sexual m sconduct with any of his patients.’ Respondent's
testinony, including his denial of any sexual m sconduct, is
found to be credible.®

32. During the course of his treatnent of Patient L.P.
Respondent did not engage in any sexual m sconduct of any kind
with the patient. Specifically, Respondent did not at any tine,
in the recovery roomor el sewhere, place his penis in Patient
L.P."s hand or cause Patient L.P.'s hand to conme in contact with
his penis.?’

33. During the course of his treatnment of Patient A V.,
Respondent did not engage in any sexual m sconduct of any kind
with the patient. Specifically, Respondent did not at any tine,
in the recovery roomor el sewhere, place his penis in Patient
A.V.'s hand or cause Patient A V.'s hand to cone in contact with
hi s penis.

34. During the course of his treatnent of Patient E R
Respondent did not engage in any sexual m sconduct of any kind
with the patient. Specifically, Respondent did not at any tine,
in the recovery roomor elsewhere, place his penis in Patient
E.R 's hand or cause Patient E.R 's hand to cone in contact with
hi s peni s.

35. During the course of his treatnent of Patient S. C

Respondent did not engage in any sexual m sconduct of any kind
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with the patient. Specifically, Respondent did not at any tine,
in the recovery roomor el sewhere, place his penis in Patient
S.C."'s hand or cause Patient S.C.'s hand to conme in contact with
hi s penis.

36. During the course of his treatnent of Patients L.P.
A V., ER, and S.C., Respondent did not keep a post-anesthesia
record tracking the recovery of any of these four patients while
they were in the recovery room

37. Respondent |earned for the first tinme that vital signs

were not recorded during the recovery of patients ER, S. C
AV., and L.P. only after the Adm nistrative Conplaints in this
case were filed. None of the four patients suffered any harm
fromthe absence of recordation of vital signs during the
recovery period.

38. During the tinme period in which Respondent was
treating patients L.P., A V., ER, and S.C (cal endar year
1996), in a private office surgery setting, in the normal course
of events, the anesthesia provider (either anesthesiol ogist or
CRNA) woul d chart the patient’s inmedi ate post-anesthesia
recovery. Further recovery roomcharting would nornmally be the
responsibility of the person assigned to take over the recovery
fromthe anesthesia provider. During that tinme period and under
t hose circunstances, the surgeon's responsibility to make a

record of events in the recovery roomexisted only where the
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surgeon actually intervened during the recovery roomperiod to
provi de sonme formof treatnment (such as changing |I.V. fluid or
adm ni stering nedication) or if there were a dramati c or unusual
event during the course of the recovery. Wth the exception of
Respondent's admi ni stration of Droperidol to Patient S.C. (which
was noted in the nedical record), there were no such events in
the recoveries of Patients ER, S.C, AV., and L.P., and,
consequently, no requirenent that Respondent nmake recovery room
notations during the recoveries of these patients.

39. During the tinme period in which Respondent was
treating Patients L.P., A V., ER, and S.C (cal endar year
1996), and under the circunmstances in which Respondent was
treating those patients (in an office surgery setting in which
the facility was providing the CRNA anest hesia provider and was
al so providing an enployee to recover patients in the recovery
roon), Respondent was not responsible for preparing the record
of the patient's recovery room experience. Rather, at that tine
and under those circunstances, the person responsible for
preparing the recovery roomrecord was either the person who
adm ni stered the anesthesia (the CRNA) or the enpl oyee of the
facility who was assigned to nonitor the patient in the recovery
room and who was the person to whomthe CRNA woul d entrust the
patient's recovery roomcare once the CRNA was satisfied that

the patient was sufficiently stable.
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40. During the tine period in which Respondent was
treating Patients L.P., AV., ER, and S.C. (cal endar year
1996), and under the circunstances in which Respondent was
treating those patients, a reasonably prudent simlar physician
under the sane or simlar circunstances woul d have recogni zed
Respondent's failure to keep a post-anesthesia record tracking
the recovery of any of these four patients while they were in
the recovery room as being acceptabl e, because such a reasonably
prudent simlar physician woul d have expected the recovery room
record to have been prepared by the anesthesia provider or other
person assigned to nonitor the patient in the recovery room

41. During the tine period in which Respondent was
treating Patients L.P., AV., ER, and S.C. (cal endar year
1996), and under the circunmstances in which Respondent was
treating those patients, Respondent's failure to keep a post -
anesthesia record tracking the recovery of any of these four
patients while they were in the recovery roomwas not a failure
to practice nmedicine with that [evel of care, skill, and
treatment which is recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar conditions and
ci rcumst ances.

42. During the tinme period in which Respondent was
treating Patients L.P., A V., ER, and S.C (cal endar year

1996), and under the circunstances in which Respondent was

19



treating those patients, Respondent's failure to keep a post -
anest hesia record tracking the recovery of any of these four
patients while they were in the recovery roomwas not a failure
to keep witten nedical records justifying the course of
treatnent of the patient, because the responsibility for the
preparation of such records was a responsibility of the

anest hesi a provi der or other person assigned to nonitor the
patient while the patient was in the recovery room In such
time and circunstances the surgeon was not responsible for the
preparati on of such records in the absence of some unusua
circunstances, which unusual circunstances did not occur in any
of the recovery room experiences follow ng the surgeries at

i ssue here.!8

CONCLUSI ONS OF LAW

General matters

43. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and
456.073(5), Florida Statutes (2003).

44, \Were the revocation or suspension of the physician's
license is sought, proof greater than a nere preponderance of
t he evidence nust be submitted before the Board of Medicine
(Board) may take punitive action against a |licensed physician.

Cl ear and convi nci ng evidence of the physician's guilt is
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required. 8 458.331(3), Fla. Stat. See also Departnent of

Banki ng and Fi nance, Division of Securities and Investor

Protection v. Osborne Stern and Conpany, 670 So. 2d 932, 935

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987);

McKi nney v. Castor, 667 So. 2d 387, 388 (Fla. 1st DCA 1995);

Tenbroeck v. Castor, 640 So. 2d 164, 167 (Fla. 1st DCA 1994);

Nai r v. Departnent of Business and Professional Regul ation, 654

So. 2d 205, 207 (Fla. 1st DCA 1995); Pic N Save v. Departnent

of Busi ness Regul ation, 601 So. 2d 245 (Fla. 1st DCA 1992);

Munch v. Departnent of Professional Regul ation, 592 So. 2d 1136

(Fla. 1st DCA 1992); Newberry v. Florida Departnent of Law

Enf orcenent, 585 So. 2d 500 (Fla. 3d DCA 1991); Pascal e v.

Departnent of Insurance, 525 So. 2d 922 (Fla. 3d DCA 1988);

§ 458.331(3), Fla. Stat.; § 120.57(1)(h), Fla. Stat. ("Findings
of fact shall be based on a preponderance of the evidence,
except in penal or |icensure disciplinary proceedi ngs or except
as otherw se provided by statute.").

45. "'[C]lear and convincing evidence requires that the
evi dence nust be found to be credible; the facts to which the
W tnesses testify nust be distinctly renenbered; the testinony
nmust be precise and explicit and the w tnesses nust be | acking
in confusion as to the facts in issue. The evidence nust be of
such weight that it produces in the mnd of the trier of fact a

firmbelief or conviction, wthout hesitancy, as to the truth of
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the all egations sought to be established."” In re Davey, 645

So. 2d 398, 404 (Fla. 1994), quoting, with approval, from

Slonmowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

46. \Wen the Board seeks to take punitive action against a
physi ci an, such action nay be based only upon those offenses
specifically alleged in the adm nistrative conplaint. See

Cottrill v. Departnent of |nsurance, 685 So. 2d 1371, 1372 (Fla.

1st DCA 1996); Chrysler v. Departnent of Professional

Regul ation, 627 So. 2d 31 (Fla. 1st DCA 1993); Klein v.

Depart nent of Busi ness and Professional Regul ati on, 625 So. 2d

1237, 1238-39 (Fla. 2d DCA 1993); Arpayoglou v. Departnent of

Pr of essi onal Regul ation, 603 So. 2d 8 (Fla. 1st DCA 1992);

Wil ner v. Departnent of Professional Regul ation, Board of

Medi ci ne, 563 So. 2d 805, 806 (Fla. 1st DCA 1992); Celaya V.

Departnent of Professional Reqgul ation, Board of Medicine, 560

So. 2d 383, 384 (Fla. 3d DCA 1990); Kinney v. Departnent of

State, 501 So. 2d 129, 133 (Fla. 5th DCA 1987); Sternberg v.

Depart nent of Professional Regul ation, 465 So. 2d 1324, 1325

(Fla. 1st DCA 1985); Hunter v. Departnment of Professiona

Regul ati on, 458 So. 2d 842, 844 (Fla. 2d DCA 1984).

47. Furthernore, in determ ning whet her Section
458.331(1), Florida Statutes, has been violated in the manner
charged in the adm nistrative conplaint, one "nust bear in mnd

that it is, in effect, a penal statute. . . . This being true
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the statute nust be strictly construed and no conduct is to be
regarded as included within it that is not reasonably proscribed
by it. Furthernore, if there are any anbiguities included such
nmust be construed in favor of the . . . licensee."” Lester v.

Depart nent of Professional and Cccupati onal Regul ati ons, 348 So.

2d 923, 925 (Fla. 1st DCA 1977).

New | egi sl ati on

48. By operation of new | egislation enacted during the
2003 session of the Florida Legislature, effective Septenber 15,
2003, "[t]he determ nation of whether or not a |licensee has
violated the laws and rul es regul ating the profession, including
a determ nation of the reasonable standard of care, is a
conclusion of law to be determ ned by the board . . . and is not
a finding of fact to be determi ned by an adm ni strative | aw
judge." See Chapter 2003-416, Laws of Florida, at Section 20
(amendi ng Section 456.073(5), Florida Statutes (2002)). Because
this proceeding is one of the very first cases to be tried
following the effective date of the above-quoted amendnents,
t here does not yet appear to be any deci sional guidance fromthe
Departnment of Health, fromany of the boards, or from any
appel l ate court, as to what extent, if any, the above-quoted
anendnent requires any changes in the manner in which hearings
before the Division of Adm nistrative Hearings should be

conducted, or requires any changes in the content of the
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recommended orders prepared by the DOAH admi nistrative | aw
judges. Nor have the parties to this case offered nuch in the
way of guidance regarding the new | egislation. By their conduct
at hearing both parties seenmed to be of the view that the above-
quoted statutory anmendnents did not change the nature of the
evidence to be offered in cases of this nature, because both
parties requested, and were granted, the opportunity to offer
expert witness testinony on the subject matter of whether
Respondent "has violated the laws and rules regulating the

profession,” as well as on the subject matter of what
constitutes the "reasonable standard of care.”

49. The proposed reconmended orders subnmitted by the
parties do not suggest that the above-quoted statutory | anguage
requi res any changes to the type of content that has customarily
been included in reconmmended orders in cases of this nature. In
fact, the parties' proposed recomrended orders do not even
menti on these statutory anmendnents.

50. It has been suggested in other recent cases that the
subj ect amendnents perhaps are not applicable to cases that were
pending prior to the effective date of the anendnents. However,
because the anendnents appear to address matters of procedure
rather than matters of substance, the anendnents appear to be

applicable to cases pending as of the effective date of the | aw

that created the amendnents. See Basel v. MFarl and & Sons,
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Inc., 815 So. 2d 687 (Fla. 5th DCA 2002), in which the court
noted at page 692: "In the absence of clear |legislative intent,
a |law affecting substantive rights is presuned to apply
prospectively only while procedural or renedial statutes are

presunmed to operate retrospectively. See Young v. Altenhaus,

472 So. 2d 1152 (Fla. 1985)." See also Life Care Centers of

Anerica, Inc. v. Sawgrass Care Center, Inc., 683 So. 2d 609

(Fla. 1st DCA 1996).

51. The | anguage of the subject anendnents to Section
456. 073(5), Florida Statutes (2002), is sufficiently broad for
it to be interpreted and applied in nore than one way. And sone
of the possible interpretations and applications m ght at sone
future date provide a basis for nodification of the manner in
whi ch adm nistrative hearings in such cases are conducted. But
such possible interpretations and applications are nerely
possibilities; they are not certainties. Therefore, unless and
until there is sone authoritative interpretation or
i npl enentation of the subject amendnents directing otherw se,
t he nost prudent course appears to be for the DOAH
adm ni strative |law judges to continue to receive evidence and to
continue to make "determ nations" (by findings of fact or by
conclusions of law) as to what constitutes the "reasonable
standard of care" and as to whether a licensee "has violated the

laws and rules regul ating the profession”; especially in cases
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like this one in which both parties requested such a course of
action by the administrative |aw judge.®

The specific statutes and charges

52. At all tinmes material to the events that formthe
basis for the charges in this case, Section 458.329, Florida

Statutes (1995),2° read as foll ows:

The physician-patient relationshipis
founded on nutual trust. Sexual m sconduct
in the practice of nedicine neans viol ation
of the physician-patient relationship
t hrough whi ch the physician uses said
relationship to i nduce or attenpt to induce
the patient to engage, or to engage or
attenpt to engage the patient, in sexual
activity outside the scope of the practice
or the scope of generally accepted
exam nation or treatnent of the patient.
Sexual m sconduct in the practice of
medi ci ne i s prohibited.

53. At the tine of the events that formthe basis for the
charges in this case, paragraphs (j),(m, (t), and (x) of
Section 458.331(1), Florida Statutes (1995), authorized the
Board to revoke, suspend, or otherw se discipline the |icense of
a physician for reasons that included the foll ow ng:

(j) Exercising influence wthin a patient-
physi cian rel ati onship for purposes of
engagi ng a patient in sexual activity. A
patient shall be presumed to be incapabl e of

giving free, full and inforned consent to
sexual activity with his physician.

* * *

(m Failing to keep witten nedica
records justifying the course of treatnent
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of the patient, including, but not limted
to, patient histories; examnation results;
test results; records of drugs prescribed,

di spensed, or adm nistered; and reports of

consul tations and hospitalizations.

* * *

(t) Goss or repeated nal practice or the
failure to practice nedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under simlar
conditions and circunstances. . . . As used
in this paragraph, "gross nal practice" or
“"the failure to practice nmedicine with that
| evel or care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under sinmlar
conditions and circunstances,"” shall not be
construed so as to require nore than one
i nstance, event, or act. Nothing in this
par agr aph shall be construed to require that
a physician be inconpetent to practice
medi cine in order to be disciplined pursuant
to this paragraph.

(x) Violating any provision of this
chapter, a rule of the board or departnent,
or a |lawful order of the board or departnent
previously entered in a disciplinary hearing
or failing to conply with a lawfully issued
subpoena of the departnent.

54. Florida Admnistrative Code Rul e 64B8-9.008 states in
part that sexual contact wth a patient is sexual m sconduct,
whi ch includes, but is not limted to, verbal or physical
behavi or which may reasonably be interpreted as romantic

i nvol venent with a patient regardl ess of whether such

i nvol venent occurs in the professional setting or outside of it;
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may reasonably be interpreted as intended for the sexual arousal
or gratification of the physician, the patient, or any third
party; or may be reasonably interpreted as being sexual.

55. In Counts One and Two of the two administrative
conplaints in this case, Respondent is charged wi th having
vi ol ated Section 458.331(1)(x), Florida Statutes, in two
di fferent ways by reason of allegations of sexual m sconduct
with each of the four patients, L.P., AV., ER, and S.C. 1In
Count Three of the two admi nistrative conplaints, Respondent is
charged with having violated Section 458.331(1)(j), Florida
Statutes, by reason of allegations that Respondent exercised
i nfluence within a patient-physician relationship for the
pur pose of engaging in sexual activity with each of the four
patients, L.P., AV., ER, and S.C. Al of the counts
described in this paragraph are predicated upon a factual
assertion that Respondent engaged in sexual m sconduct with each
of the four patients that consisted of "placing his penis in the
hands of" each of the four patients. Those acts of sexual
m sconduct were not proved by clear and convincing evidence. To
the contrary, the undersigned is convinced that Respondent did
not engage in any sexual m sconduct with any of his patients.
Such being the case, all of the violations charged in Counts
One, Two, and Three of both adm nistrative conplaints should be

di sm ssed.
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56. Count Four of each of the two adm nistrative
conplaints in this case charge Respondent with viol ation of
Section 458.331(1)(t), Florida Statutes, by reason of
all egations that he "failed to keep a post anesthesia record
tracking the recovery of" each of the four patients, L.P., A V.,
EER, and S.C. It is undisputed that Respondent did not prepare
such a record for any of these four patients. Nevertheless, the
evi dence does not establish violations of Section 458.331(1)(t),
Florida Statutes, because the nobst persuasive expert w tness
testinmony (including testinony by Petitioner's expert w tnesses)
was to the effect that, in the normal course of events, such
recor d- keepi ng was not the responsibility of the surgeon.? It
can hardly be a violation of Section 458.331(1)(t), Florida
Statutes, for a physician to fail to performan act which is not

the physician's responsibility.??

Therefore, all of the
viol ations charged in Count Four of both adm nistrative
conplaints in this case should be di sm ssed.

57. Count Five of each of the two adm nistrative
conplaints in this case charge Respondent with violations of
Section 458.331(1)(m, Florida Statutes, on the basis of what
are, for all practical purposes, the identical record-keeping
failures alleged in Count Four, and discussed i nmedi ately above.

The viol ations charged in Count Five should be dism ssed for the

sane reasons as the violations alleged in Count Four: the
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preparation of such records was not the responsibility of
Respondent .

RECOMVENDATI ON

On the basis of all of the foregoing, it is RECOMVENDED
that a Final Order be issued in this case to the follow ng
effect:

(1) Adopting all of the findings of fact
in this Reconmended Order,

(2) Adopting all of the conclusions of |aw
in this Reconmmended Order,

(3) Concluding that the evidence is
insufficient to establish any of the charges
in either of the adm nistrative conplaints
at issue in this case, and

(3) Dismissing all charges contained in
both of the adm nistrative conplaints at
issue in this case.

DONE AND ENTERED this 26th day of February, 2004, in

Tal | ahassee, Leon County, Flori da.

PIAl: Q(

M CHAEL M PARRI SH

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 26th day of February, 2004.

ENDNOTES

1/ The earliest of the charging docunents is a docunent titled
AVENDED ADM NI STRATI VE COWPLAI NT signed on August 3, 1998. That
docunent was identified at the Departnment of Health as the
Department's Case Nunmber 97-17509. The allegations in that
docunent concern events that allegedly took place during
Respondent's treatnent of a person identified as Patient S.C.
The ot her chargi ng docunent is a docunent titled ADM NI STRATI VE
COWPLAI NT signed on Novenber 5, 1998. That docunent was
identified at the Departnment of Health as the Departnent's Case
Numbers 97-10367, 98-12056, and 98-12059. The allegations in
this |ast-nmentioned docunent concern events that allegedly took
pl ace during Respondent's treatnent of three individuals
identified as Patient EER, Patient L.P., and Patient A V.

2/  The first four joint exhibits were the nedical records of
the subject patients. Joint Exhibit 5 was a vi deotape depicting
portions of the Premere Center, and Joint Exhibit 6 was a stil
phot ogr aph.

3/ Petitioner Exhibit 1 consists of portions of the transcript
of Respondent's pre-hearing deposition testinony, Petitioner
Exhibit 2 consists of the transcript of the deposition testinony
of Scott Greenberg, MD. (a plastic surgeon) and the doctor's
CV, and Petitioner Exhibit 3 consists of the transcript of the
deposition testinony of David Mchael dener, MD. (an
anest hesi ol ogi st) and the doctor's CV.

4/ Sone of Respondent's exhibits had subparts. Details
regarding the offer and disposition of all of Respondent's
exhibits are contained in the transcript of the final hearing
for those who m ght need to know such details.

5/ The prior case was Departnent of Health, Board of Medicine
vs. Robert Huson Hunsaker, M D., DOAH Case No. 97-0377, in which
a Recomended Order was issued on July 23, 1997, and a Fi nal
Order was issued by the Board of Medicine on Cctober 20, 1997.
In the 1997 final hearing two wtnesses, L.P. and A V.,
testified as so-called "WIlians Rule" wi tnesses. The essence
of their testinmony was that, while in the recovery room
follow ng surgery by Respondent, Respondent had engaged in
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sexual m sconduct which consisted of causing the patient's hand
to be placed in contact with his penis. The Adm nistrative Law
Judge (ALJ) in Case No. 97-0377 found that the testinony of

wi tnesses L.P. and A V. was not persuasive and was not worthy of
belief. Consistent with that view of their testinony, and upon
consi deration of Respondent's testinony in Case No. 97-0377, the
ALJ's findings of fact included a finding that Respondent did
not commt the m sconduct testified to by L.P. and A°V. Inits
Final Order in Case No. 97-0377, the Board of Medicine stated,
anong other things, that "[t]he findings of fact set forth in

t he Reconmmended Order are approved and adopted and i ncor porated
herein by reference.” 1In this case Respondent was charged with
having comm tted the sexual msconduct previously testified to
by L.P. and A V. in the 1997 hearing. At the final hearing in
this case, Petitioner sought to have L.P. and A V. testify again
to the sane all eged m sconduct by Respondent that they had
testified to in the 1997 hearing. The ALJ in this case

concl uded that the findings of fact regarding L.P. and A V. in
the 1997 Recommended and Final Orders were binding on both
parties. Consistent with that view, Petitioner was precluded
fromrelitigating any allegations of sexual m sconduct by
Respondent involving either L.P. or A V.

6/ David Gener, MD., one of Petitioner's expert w tnesses,
agrees that it is common practice for a surgeon to hold a
patient's hand in the recovery room

7/  This, of course, is why the anesthetic agents are

adm nistered to the patients. The purpose of the anesthesia is
to cause the patient to be unable to perceive or to renenber the
pai n associated with the surgical process. In other words, the
anesthetic agents are intended to cause the patient to be
unawar e of what is happening during surgery. These effects of

t he anesthesia continue for a while after the adm nistration of
anest hetic agents has been di sconti nued.

8/ Inthis regard it is also noteworthy that neither Patient
E.R nor Patient S.C. visually observed any act of sexual

m sconduct. Specifically, neither ER nor S.C. clained to have
seen Respondent's penis. Nor did either of themclaimto have
seen their hand in contact with the genital area of Respondent's
scrub pants.

9/ Patient E.R described the reason for her fear as foll ows:

"I was afraid of turning ny face to the side because . . . for
some reason | thought ny brain was going to conme out of ny nose
or sonething or | was petrified of noving." This type of
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nmuddl ed t hi nki ng suggests that at that tine the patient was
still substantially under the influence of the anesthetic
agents.

10/ For exanple, on the drive to her nother's house foll ow ng
the surgery, Patient E.R told her best friend, "I think the
doctor put his penis in nmy hand." (Enphasis supplied.) The
friend replied, "You' re kidding, right?" Then, nore than a year
went by before Patient E.R again nentioned anything to her best
friend about any alleged m sconduct by Respondent. Simlarly,
Patient EER waited nore than a year before nentioning any

al | egati ons of m sconduct by Respondent to either her boyfriend
(now fiancé) or to her father.

11/ The conduct of Patient E.R during the year between her two
surgeries at Prem ere Center al so suggests that during that
period she believed she had had a dream or a hal |l uci nati on,
because during that period she visited Respondent at |east nine
times at the Premiere Center. Further, during sone of those
visits she discussed havi ng Respondent perform sone additi onal

pl astic surgery procedures for her.

12/ Patient S.C. is not certain whether Respondent was standing
besi de her bed in the recovery room when she woke up the first
time, or whether he was there when she woke up the second tine.
Patient S.C. has no recollection of Respondent adm nistering
nmedi cation through her 1.V. line to treat her nausea and
vomting, at which tine he was, of necessity, at the patient's
bedsi de.

13/ For exanple, right after the surgery S.C. "had a feeling

t hat sonet hing may have happened," and when her boyfriend was
carrying her to the car after the surgery, S.C. told himonly

t hat she thought "sonething had happened in the roont; not that
she was certain "sonething had happened.” Shortly after the
surgery, when Patient S.C. first got home, she was not certain
of what, if anything, had happened. Although S.C. nade several
followup visits to the Premere Center (including a follow up
visit the very next day after her surgery), she never nentioned
to anyone at the Premiere Center anything about any possible
sexual m sconduct by Respondent. And she waited well over a
year before nmentioning to anyone el se her thoughts that
Respondent m ght have engaged in sexual m sconduct in the
recovery room

14/ Not only was rmuch of S.C 's testinony vague, or |acking in
detail, or qualified by statenments indicating uncertainty on her
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part, but her credibility was cast into substantial doubt by the
fact that at different tinmes she has testified to very different
versions of the alleged sexual m sconduct. One version
testified to by Patient S.C. is that Respondent placed her hand
on the outside of his scrub pants against the part of the pants
t hat covered Respondent's penis. Another version of the sane
incident testified to by S.C. is that her hand was inside
Respondent's scrub pants and was touchi ng Respondent's penis
inside the pants. The credibility of S.C.'s testinony was
further eroded by her statenments near the end of her testinony

that included ". . . | can't really say for sure if it was on
the outside or the inside because it is sonething | have tried
so hard to forget. . . . | don't want to say for sure that

was inside his pants or not." Also detracting fromcredibility

is the fact that S.C. (like E.R) does not renenber whether the
penis she thinks she felt (but never saw) was soft or firm

15/ The defense to the allegations of sexual m sconduct is that
there were no acts of sexual m sconduct. The parties stipul ated
that there is no legitimte nedical purpose for a surgeon to

pl ace his penis in the hand of a post-operative patient and that
it would be bel ow acceptabl e standards of care for a surgeon to
do so.

16/ Respondent's enphatic and credi ble denials of any sexual

m sconduct with any of his patients were nade both in his
testinmony at the 1997 hearing in DOAH Case No. 97-0377 and in
his testinony at the final hearing in this case on Septenber 23-
25, 2003. This finding of fact is based on both the facts found
in Case No. 97-0377 (which facts the parties have been precl uded
fromrelitigating) and on the testinony received in this case at
the final hearing on Septenber 23-25, 2003. So nuch of this
finding of fact as relates to Patient A V. and Patient L.P. is
based on the facts found by Judge Arrington in DOAH Case No. 97-
0377, which facts were adopted by the Board of Medicine inits
Final Oder in that case. 1In endnotes 5 and 6 of Judge
Arrington's Recomended Order he further explains the basis for
his finding that Respondent did not engage in any sexual

m sconduct wth Patient L.P. or Patient A V. Those footnotes
read:

5/ A V. testified that as she was com ng
out of anesthesia she thought that
Respondent had pl aced his penis in her hand.
A. V. also testified that she | ooked at her
hand and t hat what she thought was
Respondent's penis was only his hand hol di ng
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her hand. P. S. testified that she was not
aware that A V. had seen that it was
Respondent's hand in her hand and not his
peni s.

6/ Another female patient, L. P., testified
t hat Respondent placed his penis in her hand
whil e she was com ng out of anesthesi a.

Like P. S., L. P. was in the mddle of the
bed in a position where Respondent coul d not
have physically done what she cl ai med he

di d.

So nmuch of this finding of fact as relates to Patient EER and
Patient S.C. is based on the evaluation by the ALJ in this case
of the credibility of Respondent, as well as on the ALJ's
careful consideration of the testinony of Patient E.R and
Patient S.C., and an evaluation of the credibility of those two
Wi tnesses. On all material issues, the testinony of Respondent
was credible, clear, and convincing. The testinony of Patient
E.R and Patient S.C. was not persuasive or credible, and nost
certainly was not clear and convincing. This is not to say that
EER and S.C. were intentionally presenting testinony they knew
to be false. It is possible that they both sincerely believe

t hat events such as those they testified to probably happened.
But sincere belief that sonething probably happened is quite a
different matter fromcertainty that a specific event actually
took place. In the final analysis, it appears that at the tine
of the alleged events, ER and S.C. sinply were too inpaired by
the lingering effects of the anesthetic agents for their
accounts to be relied upon as persuasive proof of what actually
transpired in the recovery room Petitioner sinply has not
shown by cl ear and convinci ng evidence that Respondent comm tted
sexual m sconduct with any of his patients.

17/ The findings of fact in this paragraph relating to Patient
L.P. and the findings of fact in the follow ng paragraph
relating to Patient A V. are drawn fromthe factual findings on
t hese issues that were nmade in Case No. 97-0377 when the sane
factual issues were litigated by the sane parties. Respondent's
notion to preclude the relitigation of facts established in the
1997 hearing regarding Patients L.P. and A V. was argued and
granted early in the hearing on Septenber 23-25, 2003. The
ruling on the notion, and the reasons for the ruling, are at
pages 195-197 of the transcript of the final hearing, which

i nclude the foll owi ng explanation by the ALJ in this case:
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I"'mof the view. . . that i[f] paragraph
31 of the findings of fact [in] .
[ J]udge Arrington's reconmmended order issued
in 1997 is read in conjunction with the text
of footnotes 5 and 6 in that sanme docunent,
[t]hat the factual issue of whether the
sexual m sconduct previously testified to by
A.V. [and] previously testified to by L.P
actually occurred, has been resolved in
favor of the [d]octor, that the specific
conduct to which they testified did not
occur. Now [since] | amof the view that
because of the identities of the parties and
because the Departnent or Agency in 1997 had
the sane interest in establishing those
facts then as they woul d have i[n]
establi shing those facts now, that the
Agency is precluded fromre-litigating those
facts.

So for the purpose of nmy fact-finding
here, I"mgoing to find as did Judge
Arrington in 1997 that the act[s] of
m sconduct testified to by A V. and L. P.
and the acts of sexual m sconduct involving
those two persons that are alleged in the
adm ni strative conplaint that brings us here
toget her today did not occur, or that the
evidence is insufficient to show that they
did occur. And, stated nore specifically,
|"m going to conclude that there's no clear
and convi nci ng evidence of those facts, and
|"mgoing to preclude the re-litigation of
it. | think that those factual issues were
settled in the 1997 case.

* * *

[A] factual finding that is binding on the
parties has already been nmade to the effect
that this Respondent/Doctor did not conmt
the acts described by L.P. and A V.

The findings of fact in this paragraph, as well as findings
in the three i medi ately precedi ng paragraphs, are based in

| arge part on the testinony of Petitioner's expert w tnesses Dr.
Greenberg and Dr. Gener. Dr. Geenberg's practice, like that
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of Respondent, consists primarily of aesthetic plastic surgery,
much of which is perfornmed in an office surgery setting. Dr.
Greenberg is clearly of the viewthat, in the normal course of
events, the surgeon is not responsible for preparing the post-
anest hesia recovery roomrecord. Rather, in Dr. Geenberg's

opi nion, the preparation of the post-anesthesia recovery room
record is the responsibility of the person who is designated to
nmonitor the patient in the recovery room Dr. Geenberg's
conduct is consistent with his opinion. In his entire career as
a plastic surgeon, Dr. Geenberg has prepared and kept post-
anest hesi a recovery roomnotes on only one occasion. That one
occasi on was when the circulating nurse, who normally did the
recoveries, got called away and the only people left to do the
recovery were Dr. Greenberg and the anesthesi ol ogi st.

(G eenberg deposition transcript, pages 58-59.) Dr. dener, a
board certified anesthesiol ogist, agreed with Dr. Greenberg's
opinion that, in the normal course of events, preparation of the
post - anest hesi a recovery roomrecords is not the responsibility
of the surgeon. Dr. G ener agrees that, in a small facility, it
woul d be acceptable for the nurse anesthetist or a trained nurse
to recover the patient and keep the recovery room notes.

19/ Sone of ny "determ nations” as to whet her Respondent "has
violated the laws and rules regulating the profession" are

| ocated in the Findings of Fact portion of this Recommended
Order, and other such "determ nations"” are |ocated in the

Concl usions of Law. The ALJ has tried to place such

determ nati ons where he believes they belong, taking into
consideration both a long history of appellate court gui dance on
such matters and the new | egi sl ati ve pronouncenent whi ch does
not appear to have yet been the subject of board, departnent, or
judicial interpretation. In any event, the placenent of such
determinations in one part of the Recormended Order or the other
does not appear to be of any great nonent, because it is
reasonabl e to expect that the appellate courts will continue to
be of the view that, regardl ess of where placed and regardl ess
of how characterized, a fact will always be a fact and a
conclusion of law will always be a concl usion of |aw.

20/ At all times material to the alleged violations at issue in
this case, Sections 458.329 and 458. 331, Florida Statutes
(1995), were in effect and are the versions of the statutes

whi ch nust be applied here. During the 1996 session of the

Fl orida Legislature there were sone anendnents to other portions
of Section 458.331, Florida Statutes, but none of those
anendnents are relevant to the issues here.
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21/ It may well be that, even though not responsible for naking
a post-anesthesia record tracking the recovery of the patient, a
surgeon has sonme supervisory duty to confirmthat those charged
with the responsibility of preparing the recovery roomrecord
are carrying out their responsibilities. However, no such duty
was al |l eged and no such duty was proved. Absent allegation and
proof, no disciplinary action can be predi cated upon such a
duty, if such a duty exists (or if it existed in 1996 under the
circunstances fromwhich this case arises). In this regard it
is also worthy of note that it is well-settled that a health
care professional cannot be penalized for the inproper actions
of other enpl oyees absent proof that the health care

pr of essi onal had actual know edge of the inproper actions of

ot her enployees. Bach v. Florida State Board of Dentistry, 378
So. 2d 34 (Fla. 1st DCA 1980).

22/ See Goss, MD. v. Departnent of Health, 819 So. 2d 997
(5th DCA 2002), in which it was held that it was not a violation
of Section 458.331(1)(t), Florida Statutes, for a physician to
fail to performa task that was the responsibility of the staff
of a hospital's Cardiac Cath Lab.
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Andrew Cot zin, Esquire

Broad and Casse

One Financial Plaza, Suite 2700
Fort Lauderdale, Florida 33394

KimM Kluck, Esquire

Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

Dr. John O Agwunobi, Secretary
Departnent of Health

4052 Bal d Cypress Way, Bin AO0O
Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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